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Any person aggrieved by this Order-In-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the following
way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)
Act, 1998.

mwmw(m)ﬁﬂmﬁlzoma%ﬁuﬁga%mﬁrﬁﬁ‘eemﬂwgq—aﬁaﬁqﬁ?ﬁﬁ,
ﬁﬁﬁsﬂ%ﬂﬁqﬁmﬁf&aﬁfﬁﬁﬁmwzﬁwﬁmw—aﬁﬂ@s@amaﬁaﬁ—aqﬁﬁﬁ
e SR SNded far ST Afey | YHS w1l Wl % Pl ety & i T 35-% ¥ feffa ©f @
W%w%wuéﬁm—ewaﬁqﬁwﬁ#ﬁa@m

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the OO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944,
under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved

is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees
One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal:

(1)

(@)
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Under Section 35B/ 35E of Central Excise Act, 1944 or Under Section 86 of the Finance Act,
1994 an appeal lies to :-
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T(Z the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50
Lac respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of
any nominate public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as thé case may be, and the order of the adjudicating
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contained in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is @ mandatory condition
for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944,
Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment
of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

This appeal has been filed by M/s Vodafone Idea Ltd. (formerly known as ‘Vodafone
Mobile Services Ltd.”), Vodafone House, Prahladnagar, Off S.G. Highway, Ahmedabad
(hereinafter referred to as the ‘appellant’), against Order-In-Original No. CGST/WS08/Ref-
02/ST/BSM/20-21 dated 03.07.2020 (hereinafter referred as “impugned order’) passed by
the Assistant Commissioner, Central GST, Division-VIII, Ahmedabad  South

Commissionerate (hereinafter referred to as the “adjudicating authority”).

2 The facts of the case, in brief, are that the appellant was engaged in the business of
providing Telecommunication Services and was holding Service Tax Registration for the
same. The appellant, inter alia, provided International Inbound Roaming Services to their
customers and under an agreement with the Foreign Telecom Operators (in short ‘FTOs’) by
providing connectivity to its subscribers during their visit to India. The consideration for
provision of the said services was received from the FTOs in convertible foreign exchange.
The appellant considered the provision of the said services by them to FTOs as export of
services under Rule 5 of the Export of Services Rules, 2005. Accordingly, they filed several
refund claims amounting to Rs.3,65,22,866/- with their jurisdictional Deputy Commissioner
of Service Tax, Division-I, Ahmedabad for rebate of service tax in terms of Notification
No.11/2005-ST dated 19.04.2005 read with Rule 5 of Export of Services Rules 2005 in
respect of services exported for the services provided during the period from April, 2008 fo

October, 2012, as detailed below:

Sr.No. | Date of filing of | Period for which refund | Amount of refund
refund claim claimed claimed (in Rs.)

1 09-November-2011 | April 2008 to March 2009 3,19,19,313/-
2 07—March—2012 April 2011 to September 2011 23.46,444/-
3 _28—June-2012 October 2011 to March 2012 6,15,158/-
4 28-June-2012 April 2012 to May 2012 3,810/-
3 04-February-2013 February 2012 86,314/-
6 | 03-May-2013 April 2012 1,61,839/-
7 01-August-2013 July 2012 3,61,882/-
8 03-September-2013 | August 2012 6,42,391/-
9 03-October-2013 September 2012 2.49,089/-
10 | 01-November-2013 | October 2012 ' 1,36,266/-
Total 3,65,22,866/-

2.1 The said refund/rebate claims were rejected by the concerned competent authority on

the grounds that International Inbound Roaming Services provided by the appellant does not
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qualify as exports as per the Export of Services Rules, 2005 and also on the ground that the

refund was time barred for the period Financial Year 2008-09.

2.2 Being aggrieved with the above rejection, the appellant filed an appeal before the
Commissioner (Appeals), Ahmedabad who also rejected the appeals filed by the appellant
and upheld the Orders of the Deputy Commissioners vide Orders-in-Appeal (i) No.AHM-
SVTAX-000-APP-014 to 17-15-16 dated 08.05.2015, (ii) No.AHM-SVTAX-000-APP-023
to 025-15-16 dated 22.05.2015 and (iii) No.AHM-SVTAX-000-APP-030 to 033-15-16 dated
01.06.2015.

2.3 The appellant carried the matter further to the Hon’ble CESTAT, Ahmedabad who
vide their Order No. A/11984-11993/2019 dated 29.10.2019 has set aside the impugned

Y

Orders-in-Appeal and allowed the appeals of the appellant.

2.4 In pursuance of disposal of appeals by the Hon’ble CESTAT in their favour, the
appellant approached the department for the refund/rebate of Rs.3,65,22,860/- which was
filed by them as discussed in Para 2 above. The said claim of the appellant was decided by
the adjudicating authority vide the impugned order wherein he had observed that the amount
of rebate eligible to the appellant in view of the Hon’ble CESTAT order is only
Rs.46,03,553/- as one rebate claim of Rs.3,19,19,313/- for the period from April 2008 to
March 2009 is hit by limitation. However, he had rejected the claims of rebate of
Rs.46,03,553/- admissible in terms of the Hon’ble CESTAT’s Order on the ground that an
application for Rectification of Mistake (ROM) has been filed in respect of the said CESTAT
Order dated 29.10.2019 by the department for correcting the Order-in-Appeal number
mentioned in page 2 of the said Order and the result thereof is still awaited and that the said
refund claim has not been cleared from pre-audit for want of revised CESTAT Order and

RRA acceptance letter and hence the appellants are not cligible for refund at this stage.

3. Being aggrieved with the above order, the appellant has filed the present appeal
challenging the legality, correctness and propriety of the Order for the period April 2011 to

October 2012 on the following grounds:

» The refund of Rs.46,03,553/- has been rejected with pre-conceived intention to delay
the grant of refund to the appellant;

% Tt is clear that sole reason for rejection of refund claim is due to ROM application
being filed by the department against the Tribunal Order for correction of a

typographical error;

» Matter on merits was decided in favour of the appellant by the Hon’ble Tribunal vide

its Order dated 29.10.2019;
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ROM can be filed only for rectification of mistakes apparent from record and cannot
challenge the merits of the case based on which the Order has been passed. Hence, it
is clear that Law provides that ROM application is to be filed in case of typographical
errors and the same should not result in re-opening of the assessment or delay in
granting of the refund claim to the appellant. They rely on the case laws in the case
of M/s MM Brothers Vs. The Commissioner, Central Excise and Customs [2020-
TIOL-1682-CESTAT-DEL] and in the case of Shri Ram Life Insurance Company
Ltd. Vs. Commissioner of Customs, Central Excise [2009 (15) TMI CESTAT-
Hyderabad] in this regard;

Admittedly, in the instant case ROM application has been filed for correction of a
typographical error on the Order of the Tribunal. It is evident that ROM application
does not have any impact on the merits of the case and the ratio decidendi remains
intact. Accordingly, it is submitted that rejection of refund merely on account of a
typographical error on the Tribunal Order is unjust to the appellant;

There must be reasonableness in reading the Order and the same cannot be construed
to be verbatim. An insignificant/immaterial typographical error should not result in
denial/deferral of the benefit to the assesse. They rely on the Tribunal decision in the
case of D H Jadhav Vs. Commissioner of Central Excise, Kolhapur [2017-TIOL-
352-CESTAT-MUM)] in support of their contention;

Denial of refund claim even after receiving a favourable Order is in violation of
Article 300A of the Constitution. Denying the refund to the appellant on such
insignificant error is equal to depriving the appellant of its property. The appellant
cannot be made to suffer or deprived of its property for a mere typographical error, by
the Revenue which has no bearing on the merits of the case;

The rejection of refund on the ground that the order is not correlating with the case is
baseless and same has been rejected with a preconceived intention of delaying the
refund to the appellant;

Though there was an incorrect reference of the OIA number on the Tribunal Order,
however, there are other references in the CESTAT Order on the basis of which
refund claim could easily be co-related. Order of the CESTAT had reference to all
the Appeal Numbers for which the Order was passed. Based on the Appeal numbers,
the details of refund claims could have been easily correlated,;

Further, the fact that Revenue has filed a ROM application makes it abundantly clear
that the refund claims were correlated and the same was in the knowledge of the
department. Given this, it is submitted that rejection of refund claim on the premise
that the Tribunal Order was not co-relating with the refund claim filed by the
appellant is fallacious;

It is well settled principle that Order of the higher authority are binding on the lower

authorities and the same has to be accepted unless and until such Order is stayed by
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the higher authorities. Lower authorities are bound by this principle of judicial
discipline. They rely on the case laws in the case of Union of India Vs. Kamalaxi
Finance Corporation Ltd. [2002-TIOL-484-SC-CX-LB] and Triveni Chemicals Ltd.
Vs. Union of India [2006-TIOL-184-SC-CX] in this regard;

» The rejection of the refund claim on the ground that RRA has not accepted the Order
is in violation of the principle of judicial discipline and it is obligatory on the part of
the Revenue to follow the judicial discipline and implement the Order of the higher

authorities; and

» Unless and until the order of the CESTAT has been stayed by High Court, it shall be
binding on the Adjudicating Authority and accordingly, the refund amount should be
sanctioned to the appellant. The Department has not filed any appeal against the said

Tribunal’s Order and the Tribunal’s Order has attained finality to this extent.

4. Personal hearing in the matter was held on 22.06.2021 through virtual mode. Shri
NiravWorah, Senior Manager, appeared on behalf of the appellant for hearing. He reiterated

the submissions made in the appeal memorandum.

3. I have carefully gone through the facts of the case and submissions made by the
appellant in the Appeal Memorandum and oral submlssxons made at the time of personal
hearing. The issue to be decided in the case is as to whether the impugned order passed by
the adjudicating authority rejecting appellant’s claim for refund in the case in pursuance of
the Hon’ble CESTAT’s Order No.A/11984-11993/2019 dated 29.10.2019, is legally proper

and correct or otherwise.

0. It is observed that the appellant is in appeal against the rejection of the refund for an
amount of Rs.46,03,553/-, which was found admissible to them as refund by the adjudicating
authority in terms of the Hon’ble Tribunal’s Order dated 29.10.2019 but was rejected on the
ground that the same is not eligible at this stage as an application for Rectification of Mistake
filed by the department against the said CESTAT order for correction of a typographical
error in the said Order in mentioning the Orders-in-Appeal therein, is yet to be decided. The
amount of refund of Rs.3,19,19,313/- rejected on the ground of limitation is not disputed by
the appellant. It is the contention of the appellant that ROM application filed by the
department does not have any impact on their claim for refund as the issue under dispute in
the case already stand decided by the Hon’ble Tribunal on merits in their favour and the
correction sought vide the ROM application is insignificant in deciding their claim for refund

and the department cannot deny or delay the legitimate benefit earned by them in terms of

the Tribunal Order on such technical reasons.
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6.1 After going through the impugned order, [ find that the adjudicating authority has
observed that the appellant is eligible for refund of Rs.46,03,553/- in terms of the Hon’ble
Tribunal’s Order dated 29.10.2019 but decided to reject it in view of the objection raised
during the pre-audit of the refund claim. It was observed during pre-audit that the CESTAT
order, on the basis of which this fresh refund claim has been filed, is not fully co-relating
with the case and is in the process of rectification and that RRA Section has also not
accepted the CESTAT order till date and hence without revised CESTAT Order and RRA
acceptance letter, the refund claim is not cleared from pre-audit. 1 find that the above view
of the department is not a legally sustainable reason to reject the refund eligible to the
appellant in terms of the Tribunal’s Order. It is a fact undisputed that the issue under dispute
before the Hon’ble Tribunal is clearly stand settled in favour of the appellant on merits and
the rectification is sought by the department only for correction of the error crept in the in
Tribunal Order in mentioning the Orders-in-Appeal therein, which is merely technical in
nature. Except for the inadvertent error of mentioning of OIA numbers incorrectly, no other
error of any kind is pointed out by the department in the Tribunal Order. It is quite obvious
that the outcome of the rectification sought in the case is in no way going to affect the
eligibility of the refund which stand allowed to the appellant by the Tribunal. ROM
application does not have any impact on the merits of the case and the ratio decidendi
remains intact, as rightly contended by the appellant.  When that being the case, there is no
merit in the contention that the appellant is not eligible for refund allowed by the Tribunal till
the rectification sought by the department is decided by the Tribunal because the nature of
rectification sought by the department in the case ipso facto does not have any bearing on the
eligibility of the refund to the appellant. . Itis, therefore, observed that the refund allowed to

the appellant by the Tribunal cannot be withheld or denied for such trivial reasons.

6.2 It is further observed that for the inadvertent minor typographical error which
occurred in mentioning the Order-in-Appeal numbers in the Tribunal Order, it does not
seem to be correct to conclude that the Order passed by the Hon’ble Tribunal in the case is
not fully co-relating with the case. Such an inf‘el‘fj,xlce on the face of the order is fallacious
when the Tribunal Order under reference otherwise quite clearly and exhaustively discusses
the entire facts of the case for the appeals under consideration before them. The order of the
Tribunal indisputably mentioned all the Appeal Numbers which were decided by the said
Order and a verification of the details of the said Appeal Numbers, can easily co-relate the
Orders-in-Appeals under challenge in the said appeals which were decided vide the Tribunal
Order. The case status report available on the CESTAT website clearly shows the details of
Orders under challenge in an appeal. A specimen of such a report found on random
verification of the appeals under reference in the present case is reproduced below for better

appreciation of facts:
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Therefore, on the facts of the case, it is not legally and logically correct to observe that the
Tribunal Order is not fully co-relating with the case for the mere reason of an inadvertent
error in mentioning the Order-in-Appeal numbers in the said order when it otherwise clearly
discussed the facts of appeals under consideration therein and there is no dispute on the said
aspect by the department. On the contrary, the rectification sought by the department in the
case itself evidences the correlation of facts in the case. In view thereof, it is observed that
the view of the department in this regard is too technical in nature to merit any consideration

and is not sustainable and deserved to be rejected for being devoid of any merits.

6.3 by the department awaiting

outcome of the ROM application filed is also not a valid reason to reject the refund under

The fact of non-acceptance of ‘the Tribunal Order
dispute for reasons discussed hereinabove. Further, the review of an Order and its
acceptance or non-acceptance is altogether a different proceeding of the department and it
cannot affect any consequential benefit/relief arising out of such Order unless the operation
of such an Order is stayed by a higher appellate/judicial forum. As per records, no such
situation exists in the present case.

6.4 It is further observed that the adjudicating authority while rejecting the refund under
dispute in the present case has acted in contravention of the principles of judicial discipline
by not giving effect to the Order passed by the Hon’ble Tribunal. The principles of judicial
discipline require that the orders of the higher appellate authorities/forums should be
followed unreservedly by the subordinate authopities. This view has been consistently

emphasized by the various judicial forums including the apex court in catena of decisions.
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The CBEC has also issued an Instruction F.N0.201/01/2014-CX.6 dated 26.06.2014 in this
regard directing the all adjudicating authorities to follow judicial discipline scrupulously.
The impugned order passed by the adjudicating authority in the case is, therefore, bad in law

for this reason also.

7 In view of the above discussions, it is observed that impugned order passed by the
adjudicating authority in rejecting the refund claim of Rs.46,03,553/- eligible to the appellant
in terms of the Hon’ble Tribunal is not legally sustainable both on facts and merits and is
therefore liable to be set aside.  Accordingly, I set aside the impugned order for being not

legal and proper and allow the appeal of the appellant.
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The appeal filed by the appellant stands disposed off in above terms.

N/\/\):S/M A lA -

(Akhiles'h' I%uma
Commissioner (Appeals)
Date: 30.07.2021

Attested

(Anilkumi P.)

Superintendent (Appeals),
CGST, Ahmedabad.
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